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LABOUR RELATIONS REFORM BILL 2002 
Committee 

Resumed from 25 June.  The Chairman of Committees (Hon George Cash) in the Chair; Hon N.D. Griffiths 
(Minister for Racing and Gaming) in charge of the Bill. 

Clause 145:  Part II Divisions 2F and 2G inserted and a transitional provision - 

Progress was reported after the clause had been partly considered. 

Hon RAY HALLIGAN:  I move -  

Page 166, line 20 - To insert after “49I” - 

, the person must show and provide a copy of his or her authority to the occupier 

Proposed section 49L refers to the authority that a person must show the occupier on request to enter or remain 
on a premise.  Proposed section 49L(1) states -  

 . . . the person is not entitled under that section to enter or remain on the premises unless he or she 
shows the occupier the authority in force under this Division.   

That provision seems too convoluted to me.  I do not know which section or division is being referred to.  If the 
amendment before the Chamber is accepted, it would be a much cleaner way to provide for the authority of the 
person to be presented.  Then I would ask to delete the other words that I have foreshadowed.   

Hon N.D. GRIFFITHS:  What is already in the Bill is considered to be a superior arrangement; namely, a person 
cannot enter or remain on the premises unless that person shows the occupier the authority in force.  

Amendment thus negatived.  
Hon DEE MARGETTS:  I move -  

Page 167, lines 3 and 6 - To delete “intentionally and”. 

This amendment refers to conduct that gives rise to civil penalties for an occupier who obstructs the right of 
entry of an authorised person.  The amendment deletes the requirement for an occupier to intentionally hinder or 
obstruct an authorised person before the civil penalties arise.  The word “intentionally” raises the bar higher for 
the commission of this offence.  It is another element of the offence to prove before a civil penalty can be given.  
When the Industrial Magistrates Court considers whether an occupier has unduly delayed, hindered or 
obstructed, it will consider all the circumstances surrounding this, including the occupier’s state of mind.  Given 
this, it is unnecessary to add an extra hurdle of proving intention as well.  In law, intention is always difficult to 
prove, and that has been clear in a number of recent Australian Competition and Consumer Commission cases.   

Intention is not an element in any other offence or matter in the Industrial Relations Act or the Bill.  For instance, 
if there were a breach of a relevant award, the industrial magistrate would not actively consider whether the 
employer intended to breach an award condition.  Similarly, if there were a breach of the freedom of association 
provisions of the Act, an industrial magistrate would not consider intention.   

Importantly, the Bill will allow the Western Australian Industrial Relations Commission to strip a union official 
of his or her right of entry if he or she acts in an improper manner.  There is no mention of consideration of 
intention to act in an improper manner.  It was not considered relevant in that case, so why is it relevant in this 
case? 

It is possible to imagine a range of circumstances in which an employer could unduly hinder, obstruct or delay 
entry but which would not constitute a breach of these provisions.  For example, an employer might claim that 
there were no members of a union on site and canvas workers to confirm that.  The employer could genuinely 
believe that there were no union members, but later find out that that was not correct.  The employer could delay 
entry until he or she established that there were union members on site, at which point the union official would 
be allowed entry.  In an attempt to overcome the hurdle of intention, the employer could argue that there was no 
intention to delay and that he or she had a genuine belief that a union official did not have a right of entry.  An 
employer could lock the gates on a site and claim that there were no keys to open them, only to have the keys 
returned the next day.   

Even if the court took a narrower interpretation of intention - that is, intention could be proved if the action that 
caused the delay was done purposefully, even if the consequences were not intended - such arguments could still 
be argued in court, which would delay and complicate proceedings.  In addition, if such a narrow construction 
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were applied by the court, why would it be necessary to add intention as an element?  What circumstance is this 
provision designed to address?   

Hon N.D. GRIFFITHS:  The Government opposes the amendment.  We must be even-handed to employers and 
employees.   
Hon Norman Moore:  I beg your pardon! 
Hon N.D. GRIFFITHS:  The Leader of the Opposition should not get too excited.  Hon Ray Halligan predicted 
that at some stage before we adjourned for lunch I would mention the magic proposed section 49J.  I mention it 
because it deals with intention in the context of intention and undue hindrance.  What applies to employees 
should apply to employers.  To remove intention from this would be a bit too harsh.   
Hon Norman Moore:  Do you think the minister has seen the light?   

Hon RAY HALLIGAN:  I doubt that very much.  I thank the minister sincerely for those words.  I mentioned 
yesterday on a number of occasions that there was little equity in this Bill.  The minister is now trying to provide 
at least a modicum of equity and I sincerely appreciate it.   
The Opposition cannot support this amendment.  It is important that intent be an element of the problems that 
anyone might create, whether it be an employer or employee.  In this instance, we are envisaging inadvertence; 
for example, keys might be genuinely misplaced.  If an employer were to hand the keys to a relative or an 
employee and tell him or her to drive to the other side of town so that the employer could truthfully say that the 
keys were not on site, there would obviously be an intent to unduly delay entry.  It is important that the provision 
be retained.  
Amendment put and negatived. 
Hon RAY HALLIGAN:  I move - 

Page 167 after line 12 - To insert - 

(4) An authorised representative must not intentionally and unduly hinder an employee or 
employees during their working time.  

The minister said that what happens to employers should also happen to employees.  That is the reason for this 
amendment.   

Hon N.D. GRIFFITHS:  The penalty imposed on the authorised representative is in proposed section 46J(5), 
which the member is continuing to enjoy.  

Amendment put and negatived. 

Clause, as amended, put and a division taken with the following result -  

Ayes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

Noes (16) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Barbara Scott 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 

Clause, as amended, thus passed.   
Sitting suspended from 1.00 to 2.00 pm 

Clause 146:  Section 98 amended -  
Hon N.D. GRIFFITHS:  The repealing of section 98(7) flows from the adoption of clause 141 and will remove a 
now defunct definition of record in consequence of a definition that was inserted by the Committee earlier.  

Clause put and passed.  
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Clauses 147 to 150 put and passed.  

Clause 151:  Section 70 amended and a transitional provision - 
Hon RAY HALLIGAN:  I move - 

Page 170, lines 7 to 12 - To delete the lines. 

Amendment put and negatived. 
Hon RAY HALLIGAN:  I move - 

Page 170, after line 12 - To insert - 

(2) When a person, intending to commit an offence under Section 70, begins to put his 
intention into execution by doing an act that is more than merely preparatory to the 
commission of the offence but does not fulfil his intention to such an extent as to 
commit the offence, he is said to attempt to commit the offence. 

I will leave it to the minister to tell me why that should not be inserted. 

Hon N.D. GRIFFITHS:  It is reasonable for Hon Ray Halligan to raise this issue.  Section 70 on page 159 of the 
Blue Bill is headed “Offences in relation to elections”.  It deals with matters that are prohibited, that have not 
occurred.  I draw the Committee’s attention to the fact that what is being done in section 70 is not an offence, 
notwithstanding the heading.  To describe as an offence something that is an attempt to do something, which in 
itself is not an offence, would create some difficulties, particularly under the Interpretation Act.  It is a matter of 
regret that that heading exists, which is capable of misleading.  For those reasons, the amendment is opposed. 

Hon FRANK HOUGH:  I need something more relevant.  If someone were robbing a bank and handed the 
money back, that would not be an excuse.  He cannot say as he walks out the bank that because he handed back 
the money he cannot be charged with robbery.  

Amendment put and negatived. 

Clause put and passed.  

Clauses 152 to 161 put and a division taken with the following result -  

Ayes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

Noes (15) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  

Clauses thus passed. 

Clauses 162 to 165 put and passed.   

Clause 166:  Part 3 replaced -   
Hon DEE MARGETTS:  I move -  

Page 189, after line 29 - To insert -  

(2) The entitlement under subsection (1) includes those hours during which an employee 
is not actively engaged in work but is nonetheless required to remain at the workplace 
for a purpose wholly related to the work undertaken by the employee during his or her 
ordinary hours of employment.   

The Greens (WA) believe that it is necessary to ensure that an employee who is required to be at the premises for 
a purpose wholly related to his or her ordinary hours of employment should be paid the minimum hourly rate of 
pay.  There is currently no prescription to require the minimum hourly rate to be paid to persons employed for 



Extract from Hansard 
[COUNCIL - Wednesday, 26 June 2002] 

 p12002b-12020a 
Hon Ray Halligan; Hon Nick Griffiths; Hon Dee Margetts; Hon Frank Hough; Hon Simon O'Brien; Hon Murray 

Criddle; Hon Peter Foss; Chairman; New Clause 100 -; New Clause 133a -; Hon Bruce Donaldson 

 [4] 

sleep-over shifts at hostels, Disability Services Commission accommodation, refuges and nursing homes.  These 
people are often required to stay on the premises for 10 to 12 hours at a time, yet they receive as little as $3 or $4 
an hour.  If nothing else, we hope this amendment will put this issue on the table to be publicly debated, as it 
should be.   

Hon SIMON O’BRIEN:  The view expressed by Hon Dee Margetts may sound fine in principle, but it has a heck 
of a kick in it when it comes to the practice.  Any Government would have to be extremely cautious about 
agreeing to this sort of blanket proposal without considering the potential ramifications to a range of 
organisations, many of which are funded in whole or in part by the taxpayer.  To give one example, in the field 
of disability services accommodation, a number of people live on the premises as part of their contract of 
employment, and even if they are not actively engaged in hands-on work they are required to be on the premises 
in a supervisory or caretaker role.  For example, some organisations provide, often under contract to the 
Disability Services Commission, group and other housing in which 24-hour-a-day, seven-day-a-week support is 
provided for people with serious and multiple disabilities.  Often the person who performs that supervisory role 
has entered into an arrangement with the service provider whereby it is not a wages-plus-overtime type of job; 
and it suits that person to do that.  Part of the person’s remuneration package might be the experience of 
performing that role as part of the wider experience that the person is accruing in that sector.  Part of the 
remuneration package would also include board or accommodation and a cash stipend for spending money.  
Some members might have a view about whether that is the appropriate way to do things; however, that is the 
way they are done and have been done for a long time, generally to the satisfaction of all parties concerned.  If 
this proposal were embraced, colossal ramifications would be felt by all disability service organisations, just to 
mention one sector.  In turn, that would heavily impact on the Government’s capacity to provide services to 
those organisations through contracting services.  In other words, it would cost more and one of two things 
would have to happen: either the Government would have to find a lot of extra money, which would have to 
come from somewhere; or, it is just as likely that services would have to be cut from a group house or a program, 
for example.  Of course, that would be counterproductive.  For those reasons, I strongly suggest that the 
Government not adopt this amendment.  

Hon N.D. GRIFFITHS:  The member has made a number of very good points.  The Government is opposed to 
this amendment.  In practice, it would operate as a disincentive to employ low-paid employees.  It is a fact of life 
that some people work for little pay; however, they need a job as much as everyone else.  We should not put in 
place disincentives such as this.  

Amendment put and negatived.  

Hon DEE MARGETTS:  I move - 

Page 190, line 8 - To delete “20%” and insert instead “25%”. 

This is a simple amendment that deals with minimum rates of pay.  It would increase the casual loading from 20 
per cent to 25 per cent. 

Hon N.D. GRIFFITHS:  This loading would affect casual employees and those who are on minimum rates of 
pay, which comprise only a very small percentage of the work force.  A 20 per cent loading is the community 
standard.  Hon Dee Margetts seeks to increase that standard, which is fine from her point of view.  I suppose that 
it is always good to give people more, but 20 per cent loading is the community standard and no good reason has 
been advanced to increase the rate.  

Hon RAY HALLIGAN:  This amendment proposes to increase the loading rate for casual employees by five per 
cent to 25 per cent.  Effectively, this would reduce the number of positions available to casual employees.  I hope 
that Hon Dee Margetts has no doubt in her mind that that would be the result of her amendment.  We cannot 
continually ask for more money when no more money is necessarily available.  

Hon DEE MARGETTS:  I do not wish to delay the Chamber any more than is necessary.  However, I put on 
record that over the past decade or so when labour markets have been deregulated, there has been a trend to 
casualise workplaces.  In many cases that has been unnecessary or it has occurred partly to avoid paying people 
proper entitlements, including leave entitlements.  Members talk about certainty in the work force.  It would be 
nicer if fewer people were directed into a casualised, uncertain work force and if there were more incentives to 
give more people permanent part-time positions.  Perhaps because of previous changes to the industrial relations 
system, more people have been employed as casual workers over the past few years.  However, employees are 
now considering employing workers on a part-time basis because of the packages they can negotiate under 
industrial agreements, which might be more acceptable to all parties concerned.  We would like to continue to 
encourage that.  
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Amendment put and negatived.  

Clause put and passed.   

Clause 167 put and passed.  
Clause 168:  Section 19 amended and a savings provision - 

Hon DEE MARGETTS:  I move -  

Page 192, after line 32 - To insert the following subclause - 

(2) Any portion of an entitlement under subsection (1) that is not exhausted in 1 year is 
carried forward and is to be added to the entitlement for the following year and the 
same provision is to be made for each succeeding year during the currency of the 
contract of employment of that employee.   

This amendment refers to the minimum conditions of employment section of the Bill.  This and my next 
amendment relate to the ability to accumulate sick leave. 

Hon N.D. GRIFFITHS:  The Government opposes this amendment that seeks to provide for the accumulation of 
sick leave as a core minimum entitlement for employees.  That is not to say that the Government is opposed to 
the concept that the member seeks to advance by her amendment; however, the Government’s preferred 
approach is to carefully examine this matter when it reviews the Minimum Conditions of Employment Act, 
which it intends to do.  The consequences of this becoming a minimum condition must be examined, and that 
examination has not yet taken place.  

Hon DEE MARGETTS:  I thank the minister for that explanation.  When is that review likely to take place? 

Hon N.D. GRIFFITHS:  I understand that the Minister for Employment and Consumer Protection is keen to 
undertake this review and it is envisaged that it will take place during the term of the current Parliament.  

Hon RAY HALLIGAN:  The Opposition does not support this amendment.  

Amendment put and negatived. 

Clause put and passed. 

Clause 169 put and passed.   

Clause 170:  Section 21 replaced - 
Hon DEE MARGETTS:  I move - 

Page 194, lines 8 to 11 - To delete the lines. 

Amendment put and negatived. 

Clause put and passed. 

Clauses 171 and 172 put and passed.   

Clause 173:  Section 40 amended -  
Hon RAY HALLIGAN:  I move - 

Page 195, lines 26 to 28 - To delete the lines.  

The Bill proposes a new definition of the term “redundant”.  Why does the Government wish to make that 
change?  

Hon N.D. GRIFFITHS:  This clause deals with section 40 of the Minimum Conditions of Employment Act and, 
in particular, the definitions of “employee” and “redundant”.  The passage proposed to be deleted by clause 
173(2) is - 

, for a reason that is not a usual reason for change in the employer’s work-force,  

Those words are redundant, if they were ever appropriate, because in day-to-day terms they do not have a 
meaningful effect.  In fact, they do not add anything and make a nonsense of the definition.  If those words were 
deleted, the definition would read - 

“redundant” means being no longer required by an employer to continue doing a job because the 
employer has decided that the job will not be done by any person.  
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That is a reasonable definition of the term “redundant”.  The words do not add anything and unnecessarily 
complicate the situation.   

Hon RAY HALLIGAN:  This definition is required to cover a multitude of situations.  Has the Government 
considered seasonal workers?  As it stands, the Bill suggests that a job previously done will no longer be done by 
any person.  Seasonal workers can work for an employer for only a couple of weeks from one year to the next.  
The position is usually available from year to year and filled by different itinerant workers.  The minister is 
suggesting that an employer cannot make such an employee redundant.  

Hon N.D. GRIFFITHS:  The Government has taken seasonal workers into account.  I invite the member to refer 
to clause 174.  Clause 173 offers a sensible amendment to the definition of the term “redundant”.  It is not party 
political or part of an ideological battle; any Government would consider making such an amendment when 
undertaking a review of legislation.  This is a tidying-up measure to ensure the definition makes sense.   

Hon RAY HALLIGAN:  I thank the minister for that explanation.  Section 43 refers to an employee other than a 
seasonal worker.  Where do seasonal workers fit into that situation?  

Hon N.D. GRIFFITHS:  The words that the Government is seeking to remove unnecessarily complicate the 
definition.  I know some members hate me using these words, but they must be used: it may lead to seasonal 
workers being included.  The purpose is to clarify the term “redundant”.  Seasonal workers do not come into it.  

Amendment put and negatived. 

Clause put and passed. 

Clauses 174 to 176 put and passed.  

Clause 177:  Section 7 amended -  
Hon N.D. GRIFFITHS:  I move - 

Page 197, line 20 - To delete “the”. 

This amendment and the following amendment seek to clarify that the class of trainees is to be prescribed by 
regulations introduced by the Government rather than by the Industrial Relations Commission.  It is a matter of 
classifying those who are to be trainees as distinct from stipulating the rates of pay.   
Amendment put and passed. 
Hon N.D. GRIFFITHS:  I move -  

Page 197, line 20 - To insert after “regulations” -  

made by the Governor 
Amendment put and passed.   
Clause, as amended, put and passed.   
Clauses 178 and 179 put and passed.   
Clause 180:  Part II Division 3A inserted -  
Hon MURRAY CRIDDLE:  I move -  

Page 199, lines 18 to 23 - To delete the lines. 
Amendments 15/180 and 16/180, which are also in my name, are dependent upon the carriage of this 
amendment.  Apprentices and trainees often welcome the opportunity to be employed on a lower rate of pay.   

Hon DEE MARGETTS:  The Greens (WA) do not the support the amendment, which seeks to delete the 
references made in the proposed subsections (b) and (c) to minimum weekly rates of pay for apprentices and 
trainees under sections 14 and 15 of the Minimum Conditions of Employment Act 1993.   

Hon N.D. GRIFFITHS:  The Government is keen that the commission determine minimum rates for trainees and 
apprentices, but a hole exists in the current arrangement.  It is appropriate that the commission carry out this job.   

Amendment put and negatived.   

Clause put and passed.   
Clauses 181 to 183 put and a division taken with the following result -  
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Ayes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

Noes (16) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Barbara Scott 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson 
(Teller) 

Clauses thus passed.   

Clause 184:  Section 7 amended - 
Hon MURRAY CRIDDLE:  Will the minister explain the amendments that clause 184 will make to section 7(1) 
of the Industrial Relations Act 1979?   

Hon N.D. GRIFFITHS:  Clause 184(1) amends the definition of employer in section 7 of the Industrial Relations 
Act 1979.  The amendment seeks to make explicit that labour hire companies, as they are commonly known, are 
employers for the purposes of the Act, so that they can be regulated by awards.  

Hon MURRAY CRIDDLE:  I move -  

Page 208, line 27 to page 209, line 12 - To delete the lines.  

Amendment put and negatived. 

Hon RAY HALLIGAN:  I move -  

Page 209, lines 13 to 20 - To delete the lines.  

The Government has again included reference to the Occupational Safety and Health Act in an industrial area.  I 
argued this case on a previous clause and suggested that what is currently in place seems to be working 
particularly well, and that everyone who was conscious of workplace injuries worked together to ensure that they 
were reduced as much as possible.  There will be resistance from some employers to bringing the Occupational 
Safety and Health Act into this legislation.  The Labor Relations Reform Bill is adversarial in itself.  The 
inclusion of occupational safety and health provisions will only create problems as far as workplace injuries are 
concerned. 

Hon N.D. GRIFFITHS:  The Government is of the view that it is appropriate to give the Western Australian 
Industrial Relations Commission this role.  The commission can be of use in dealing with these matters.  It 
makes for a better workplace.  

Amendment put and negatived. 

Hon RAY HALLIGAN:  I move -  

Page 209, lines 21 to 31 - To delete the lines.  

The great majority of people who perform musical, theatrical, dance or comic entertainment on a contractual 
basis are self-employed.  Those people enter into contracts with individuals, groups, organisations and 
companies.  This proposed subsection seeks to bring those people into an employee relationship.  Should it be 
successful, the impact of this proposed subsection on local talent will be great.  Up-and-coming talent, those who 
wish to make their way in this field, and those who are prepared to do the hard work to make something of and 
improve themselves, will be classified as employees if this proposed subsection is included in the legislation.  

Hon N.D. GRIFFITHS:  The Government is seeking to allow this narrow category of persons, set out in 
proposed subsection (6), to be able to access the commission to get a contractual benefit that has previously been 
denied them.  This comes under section 29(1)(b)(ii) of the Act, which deals with claims by an employee - 

that he has not been allowed by his employer a benefit, not being a benefit under an award or order, to 
which he is entitled under his contract of service - 
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It is a narrow extension of the commission.  

Hon DEE MARGETTS:  I have been contacted on this issue by an entertainment agent who said that the world 
as we know it would end and that fewer people would be employed.  I was also contacted by a representative 
from the Musicians Union of Australia, who said that the union was disappointed that this Bill took only a small 
step on entertainment.  As the minister has indicated, the intent of this provision is narrow.  As far as I 
understand it, it relates to the fact that, at the moment, a number of people engage entertainers and, if they do not 
like the performance, choose not to pay them.  That might seem reasonable to some people, but from the point of 
view of people who have to live and eat from the work they do, the fact that they have been engaged and are 
employed to do that job does not give the person who has engaged them the right to choose not to pay them.  I 
am even hearing from Hon Ray Halligan that somehow or other the hard work that goes into being an entertainer 
means that it is all right for them not to be able to eat.  Perhaps I am being harsh, but the reality is that we forget 
that professional entertainers also must pay bills to eat and to bring up their families.  It is probably about time it 
was recognised that if someone contracts them to do a job, and then they perform that work, using their time and 
providing the equipment, they are entitled to be paid for that work.  

Hon RAY HALLIGAN:  I could not allow the total and utter stupidity of that argument to go unanswered.  If 
someone comes and cuts Hon Dee Margetts’ lawn and she asks for it to be cut 10 centimetres high, and it ends 
up 50 centimetres, will she pay and allow that person to go away?  It is a contract; the same as if somebody is 
performing for someone else.  It is all known beforehand.  A contract is entered into, determining what is 
required, and what will be paid if that is provided.  It is agreed that what is required can be provided.  The 
argument that Hon Dee Margetts is putting forward is that, if she were to go into a supermarket and buy a bottle 
of soft drink and find a cockroach in it, she would just accept it; she would not bother to take it back.  The 
supermarket is entitled to be paid.  It purchased the bottle of soft drink and put it on the shelves, and paid the rent 
and the electricity, so it is entitled to be paid when the bottle is sold.  It is an absolutely ludicrous argument.  
Hon DEE MARGETTS:  I do not wish to labour this point, but it can be a very convenient excuse, and depends 
upon whose opinion is accepted about whether the performance is good enough.  It is not a matter of whether a 
performance has been given.  I believe it happens not infrequently that people who engage performers choose 
not to pay them on the basis that they have not performed up to the standard they would have liked, or maybe 
there are not enough people at the venue on the night.  It is happening frequently enough that the Parliament 
should not make a statement that indicates that it thinks it is acceptable.  The Greens (WA) would say that is an 
unfair state of affairs.  
Amendment put and negatived. 

Clause put and passed. 

Clause 185:  Section 20 amended and transitional and savings provisions - 
Hon PETER FOSS:  I move - 

Page 210, lines 6 to 14 - To delete the lines and insert instead - 

(1) Section 20(2) to (6) are repealed and the following subsection is inserted instead - 

(2) The offices of the members of the Commission, other than the President are 
to be regarded, for the purposes of the Salaries and Allowances Act 1975 and 
any other written law, as having been prescribed for the purposes of section 
6(1)(e) of that Act. 

Members will be familiar with a letter that was tabled in the House from the President of the Western Australian 
Industrial Relations Commission to the Clerk of the Council, to which was attached another letter to the 
President of the Legislative Council, and a letter from Justice Simon Sheller to Hon P. Sharkey.  In the letter to 
the President, the President of the Industrial Relations Commission raised three circumstances in which he felt 
that the Beijing Statement of principles had been breached.  I read it, and the only arguable point that I can see is 
that relating to the terms and conditions of employment.  I am pleased to see that Justice Sheller seems to have 
formed the same view.  He did not comment on the other two points, just the question of remuneration.  He 
referred to the Beijing Statement of principles on the independence of the judiciary, which I do not accept.  I do 
accept an earlier statement in much the same terms.  The Beijing Statement has some problems, in that the 
judges went off on their own, decided to change “the independence of the judiciary” to “judicial independence” 
and made a lot of radical changes without consulting any Government or anyone else.  The important thing is 
that the part he referred to has been in the statement of principles for a considerable time, and I believe it is 
correct.  Page 3 of Justice Sheller’s letter refers to two paragraphs, which read - 
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21. A Judge’s tenure must not be altered to the disadvantage of the Judge during his or her term of 
office.   

. . .  

31. Judges must receive adequate remuneration and be given appropriate terms and conditions of 
service.  The remuneration and conditions of service of Judges should not be altered to their 
disadvantage during their term of office, except as part of a uniform public economic measure 
to which the Judges of a relevant court, or a majority of them, have agreed.  

Section 20(1) of the Act currently reads - 

The President shall receive salary and allowances or reimbursements at the same rate as a Puisne Judge. 

Clause 185 of the Bill intends to delete that, and the following five subsections and to substitute a more general 
provision, which reads -  

The offices of the members of the Commission are to be regarded, for the purposes of the Salaries and 
Allowances Act 1975 and any other written law, as having been prescribed for the purposes of section 
6(1)(e) of that Act.  

This allows for their salary and allowances to be fixed by the Salary and Allowances Tribunal.  There is no 
problem with that, because the salaries of puisne judges of the Supreme Court are also set by the Salary and 
Allowances Tribunal.  However, clause 185(3) reads - 

Despite any determination under section 6 of the Salaries and Allowances Act 1975, while a person who 
was a member of the Commission at the time of the publication of the first determination in the 
Government Gazette remains a member he or she is to receive remuneration at a rate that is not less than 
the rate that was applicable to him or her immediately before that time.  

We do know that the salary will not go down, but that is not what the current subsection says, nor is it what the 
Beijing principles say.  The current subsection says that the salary and allowances are to be the same as a those 
of a puisne judge of the Supreme Court; that is, it is lock-stepped with that salary.  Those salaries, I am afraid to 
say, continually go up.  The Constitution states that those salaries cannot go down.  Usually, they go up.  This is 
unacceptable.  There is the possibility that the salary of a puisne judge will go up, but the Salary and Allowances 
Tribunal might decided that it will not raise the salary and allowances of the president, but will leave them where 
they are or raise them by a smaller amount, or align them with something else.  There is a possibility that the 
president’s salary and allowances will go down relative to those of puisne judges.  That is why it is not sufficient 
to say that it cannot be less, because the non-contentious part of the Beijing Statement of principles, as I have 
already read out, state that “remuneration and conditions of service of Judges should not be altered to their 
disadvantage”.  This is a clear alteration to the disadvantage of the president of the commission.  It is also a 
matter of status, but it is more than that.  Not only has the president lost the status of having his or her salary 
linked to the remuneration of a puisne judge, he has lost the guarantee that, as the salary of a puisne judge goes 
up, so will his.  The Salary and Allowances Tribunal may decide that he has less work to do, and a reading of the 
Act may confirm this.  The tribunal cannot lower the salary, but it may very well not increase it. 

The amendment that I have moved deletes the provision which deleted section 20(1) and therefore that 
subsection stays.  My amendment deletes all the same subsections that the Bill deletes and substitutes an 
amended subsection, which excepts the president.  That allows exactly what the Government wants with one 
exception - the president of the commission will still be guaranteed to have his terms of condition and status 
locked in with those of a puisne judge of the Supreme Court.  I do not accept that we have any alternative if we 
are to observe the Beijing principles for the judiciary, which I believe we should.  I accept them in that respect.  
They have been long established.  I do not know why the Government wants to do this, despite having had a 
letter from Justice Sheller clarifying the difference.  It is not enough to say, as in proposed subsection (3), that it 
is not to be reduced; the Government is not allowed to alter it to their disadvantage.  The judge plainly sees it as 
to his disadvantage.  Justice Sheller sees it to the judge’s disadvantage, as do I.  We should not do it.  It is 
unnecessary.  If the Government intends to make a difference between the salary of the two - in other words, to 
the president’s advantage - it could have said that it was to be not less than that of a puisne judge.  If the 
Government wanted the president to get more, it could have said under proposed subsection (3) that his salary at 
no time is to be less than that of a puisne judge of the Supreme Court.  I have tried to keep it as it is.  I think this 
is a drafting error, and I do not think the Government realises that proposed subsection (3) does not guarantee 
that the conditions will not be altered to the disadvantage of the incumbent.  It certainly has that potential and I 
would not support that.  
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Hon N.D. GRIFFITHS:  The issue relates to the position of President of the Western Australian Industrial 
Relations Commission.  The president will still have his salary and allowances set by the Salaries and 
Allowances Tribunal just as the chief justice and the chief judge have their salary and allowances determined by 
the tribunal.   

Hon Peter Foss:  I have no problem with that.  

Hon N.D. GRIFFITHS:  The complaint is that by getting rid of the nexus, the president may end up having a 
salary that is less relative to a puisne judge.  The president is appointed as a commissioner and he has a number 
of functions under the Act with respect to full bench responsibilities and the like.  What the president does in 
carrying out his duties and their value to the community and the terms of determinations by the Salaries and 
Allowances Tribunal can be quite reasonably and properly determined by the tribunal.  There is no reason the 
president should have this nexus with a puisne judge.  One could, for the sake of argument, say that it could be a 
nexus with somebody else.  Frankly, there is no reason the president should have a nexus with anyone else, just 
as the chief justice does not have a nexus with anyone; although I note there is a relationship between those 
lower down the judicial scale when the chief justice get his award from the Salaries and Allowances Tribunal.  
What the person who occupies the position of president will get will be set by the Salaries and Allowances 
Tribunal, which is independent from government.  There is no diminution in what the occupant will receive.  It is 
a very sensitive argument to suggest that in some way this undermines the Beijing principles.   

Hon Peter Foss:  It is contrary to the Beijing principles, and whether it is undermines judicial independence is 
another matter.  

Hon N.D. GRIFFITHS:  We are dealing with the president of the commission not a senior puisne judge of the 
Supreme Court.  The president of a commission is not in the same category as the chief justice or a senior puisne 
judge.  The commission is a different beast from the Supreme Court, the District Court and from what one 
categorises as a traditional court.  That is clear when consideration is given to the words that we have gone 
through so laboriously over recent times in dealing with the role of the commission and how it carries out its 
duties.  

Hon DEE MARGETTS:  The letters that have been distributed about this issue have been around for some time.  
This amendment only appeared in the sixth version of the supplementary notice paper.  Hon Peter Foss 
mentioned that he proposed an amendment a while back.  I expected the Government to talk through this issue.  I 
also approached Hon Nick Griffiths to ask where the Government was on this, but I did not get a clear answer so 
I wanted to listen to the arguments.  I have also been contacted by a member of the Australian Greens in Victoria 
who is interested in this issue as well and who has been in contact with members of the commission.  I do not 
think the world as we know it would end if the Greens supported the amendment.  However, the general 
principle, if nothing else, is the appearance of independence.  It is not about the amount of money; this should 
have that arm’s length quality about it.  In terms of the Greens (WA) acceptance of the general principle about 
the separation of powers, I am inclined to recommend that the Greens support this amendment unless there is an 
extremely good reason from the Government why we should not.  

Hon PETER FOSS:  While I accept everything that Hon Nick Griffiths has said, I do not think that he has 
addressed the argument.  If we were setting up the Industrial Relations Commission now and we wanted to set 
that up as the basis from which the president was to be paid, that would be fine.  However, we are dealing with 
Hon Peter Sharkey and the Beijing principle says that a judge is not to have his terms of employment and 
remuneration altered to his disadvantage during his term of office.   

The minister must admit that possibility.  Hon Peter Sharkey may very well end up being paid less than a puisne 
judge is, albeit not less than he is currently paid.  In principle that might seem sensible.  I might agree that it is.  
However, according to the Beijing Statement of Principles of the Independence of the Judiciary, he must not be 
paid less.  Although the practice can change in the future, the Beijing principles require that while a judge is in 
office, his terms of remuneration should not be changed.  However, the Government is seeking to change his 
terms of remuneration.  Hon Peter Sharkey will lose the nexus and he may be paid less than a puisne judge.  
Under the Act he is entitled to be paid the same as a puisne judge.  Whatever the minister’s views on future 
arrangements, he has not taken into account Hon Peter Sharkey’s position.  The provisions in the Bill are directly 
in contravention of the Beijing principles. 

Hon N.D. GRIFFITHS:  The Beijing principle that I take it is referred to is set out in the letter to Hon Peter 
Sharkey of 15 March from Justice Sheller as follows - 

21. A judge's tenure must not be altered to the disadvantage of the judge during her or his term of 
office.  
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We are dealing here with the position of the President of the Industrial Relations Commission, not that of a 
judge. 

Hon Peter Foss:  His position has the status of a judge.  

Hon N.D. GRIFFITHS:  We are not dealing with a judge’s position.  I do not want to engage in personalities.  I 
know Hon Peter Sharkey and I have much admiration for him.  We are dealing with the position of the President 
of the Western Australian Industrial Relations Commission.  The positions differ; for example, the president’s 
tenure is less than that of a judge.  I think he must retire at age 65.  A judge must retire at 70.  The qualifying 
duration to become a Supreme Court judge and I think a District Court judge is eight years.  The duration is five 
years to become president of the commission.  I do not want my remarks in any way to be considered an attack 
on the role of the Industrial Relations Commission or on the office of the President of the Industrial Relations 
Commission.  However, I am pointing out that the office of president of the commission is very different in role, 
tenure, qualification and duty to that of a judge.  The principle that we are accused of offending relates to a 
judge, not someone who Hon Peter Foss asserts has the status of a judge by virtue of what one supposes is the 
nexus that the Government is seeking to remove.  However, to have the status of a judge is not to be a judge.  
The president is not a judge.  The Beijing principle applies to a judge, not to someone else. 

Hon PETER FOSS:  I am astounded to hear this argument from Hon Nick Griffiths.  One of the basic aspects of 
the Beijing principle is that it applies to people who have the status of a judge.  I did not think he would argue 
that the President of the Industrial Relations Commission is not entitled to be treated as a judge.  The Act 
requires that during the term of his or her office, the president is entitled to the style and the title of Hon 
President of the Western Australian Industrial Relations Commission and in appropriate circumstances may be 
addressed as Your Honour and may be referred to as His Honour or Her Honour as the case may be.  I do not 
care whether he has different qualifications or a different retiring age.  The Beijing principles deal with people 
who have the status of a judge.   

The minister has shifted his ground from saying that the provision does not undermine the Beijing principles to 
saying that they do not apply to the president of the commission.  We are getting down to fundamental matters 
here.  The minister might have a fight with the Law Society if it is suggested that the President of the Industrial 
Relations Commission should not have the status of a judge.  When I was the Attorney General, people 
approached me over who should have the status of a judge.  The person who resides over the Workers 
Compensation Court has the status of a judge but is not strictly speaking a judge.  Magistrates are not judges and 
they are not treated like judges.  However, the position of the President of the Industrial Relations Commission 
has the status of a judge.  I expected that to be common ground between us.  Mr Peter Sharkey saw me when the 
coalition was in government because we had thought of getting rid of him altogether.  He sought my assurance 
that we would treat him as a judge, and I gave him that assurance because I thought he was entitled to that.  It is 
not appropriate to vest a person with all the appearances, name, title and tenure and decide that he is not a judge.  
I find that extraordinary.  We should vote on this.  It is extraordinary that the minister is denying his status.  
Justice Sheller does not agree with him and nor do I.  I hope he is now conceding the legal possibility that the 
president’s salary will be less than that of a puisne judge.  That being so, if he has the status of a judge, Hon Nick 
Griffiths has offended the Beijing principles, and I cannot support that. 

Amendment put and a division taken with the following result - 

Ayes (21) 
Hon Alan Cadby Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson 
Hon George Cash Hon Ray Halligan Hon Simon O’Brien Hon Giz Watson 
Hon Robin Chapple Hon Frank Hough Hon Barbara Scott Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Barry House Hon J.A. Scott  
Hon Paddy Embry Hon Robyn McSweeney Hon Christine Sharp  
Hon John Fischer Hon Dee Margetts Hon Bill Stretch  

Noes (12) 

Hon Kim Chance Hon Adele Farina Hon N.D. Griffiths Hon Tom Stephens 
Hon Kate Doust Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Sue Ellery Hon Graham Giffard Hon Ljiljanna Ravlich Hon E.R.J. Dermer (Teller) 

Amendment thus passed. 

Clause, as amended, put and passed.   

Clauses 186 to 189 put and passed.   
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Clause 190:  Amendments to the Act and the Labour Relations Legislation Amendment Act 1997 about 
collection of union subscriptions -  

The CHAIRMAN:  Hon Murray Criddle has proposed an amendment to delete the entire clause.  Rather than 
move the amendment, it would be easier to vote against the clause.  

Hon MURRAY CRIDDLE:  I have a disagreement with the restoration of the practice whereby employers have 
to collect subscriptions to an organisation of employees.  I do not think that would come as any surprise to 
people.  If organisations want to carry out that practice, the responsibility should fall on those organisations.  
Employers should not have to carry out that practice if they do not want to.  I urge members to vote against the 
clause.   

Hon RAY HALLIGAN:  For exactly the same reasons, the Liberal Opposition will also be voting against this 
clause.   

Hon DEE MARGETTS:  Even though the Greens (WA) are unlikely to be the beneficiaries of this clause, there 
was concern during the term of the previous Government that it singled out unions by requiring them to conduct 
a ballot to collect subscriptions when many other organisations that collect funds and make a range of 
contributions to political parties are not treated in the same way.  From the point of view of consistency, we do 
not support the proposed amendment. 

Clause put and a division taken with the following result -  

Ayes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

Noes (16) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Barbara Scott 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 

Clause thus passed.   
Clauses 191 to 194 put and a division taken with the following result -  

Ayes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

Noes (16) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Barbara Scott 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 

Clauses thus passed.  
New clause 100 - 
Hon N.D. GRIFFITHS:  I move -  

Page 112, after line 12 - To insert the following new clause - 

100. Effect of certain provisions preserved 
The provisions of section 4H and Part 2 Division 4 of the Act are to be regarded as 
continuing to have effect after the expiry of the Act as if they had not expired. 
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This new clause deals with the section in the Workplace Agreements Act that relates to the register.  It ensures 
that the confidentiality provisions continue to be protected while the agreements exist.  
New clause put and passed.   
New clause 133A - 
Hon DEE MARGETTS:  I move - 

Page 147, after line 18 - To insert the following new clause - 

133A. New sections 84AA, 84AB inserted 
The principal Act is amended by inserting after section 84A the following sections - 

84AA. Industrial action not to create civil liability 
(1) An organization or person is not civilly liable for any loss, 

injury, or damage caused or suffered as a consequence of 
industrial action that was initiated or taken by that 
organization or person, and it does not matter whether the 
loss, injury, or damage was suffered by a person or body 
engaged in the same industrial action or not. 

(2) Subsection (1) does not apply to a civil cause of action that 
arises from the conviction of an organization or person for 
an offence committed in the course of industrial action. 

84AB. Injunctions etc not available 
(1) No Court or Judge is to issue any writ or order directed to 

an organization or person requiring that organization or 
person - 

(a) to refrain from taking industrial action whether 
alone or in concert with another organization or 
person; or 

(b) to cease industrial action already in progress, 
either permanently or for a specified time; 

(c) to limit the type or extent of industrial action 
either generally or in relation to a specified 
person or body; 

(d) not to renew industrial action on the same or 
related matter without leave of the Court or 
Judge. 

(2) Subsection (1) does not apply to a writ, order, or other 
direction that the Court or Judge is authorized to issue or 
make under an applicable law of the Commonwealth. 

When employer and employee organisations and their members take industrial action, these proposed sections 
would protect them from having their employment terminated, being sued for damages that may flow from an 
alleged breach of contract or having injunctions issued to stop or limit the industrial action.  This clause would 
create a form of protective action for employers, employees and unions.  The exception to this protection is when 
a person or organisation commits a separate offence during an industrial action.  Also, a court can issue equitable 
relief under commonwealth law.   

There is a very good reason to keep industrial disputes in the Industrial Relations Commission and out of the 
civil courts.  The IRC is a specialised tribunal that deals with industrial matters.  The industrial commissioners 
have the expertise to resolve industrial conflicts and they understand the contexts in which industrial disputes 
occur.  The commission makes decisions based on equity and good conscience without regard to legal 
technicalities.  The aim of that framework is to minimise the cost and time expended by employees and 
employers, to reduce their need to hire legal representation and to ensure that industrial disputes do not go 
through an extended and expensive process in the civil courts.   

Currently, employees and employers in Western Australia have no access to protected industrial action under the 
state system, unlike the federal system that is governed by the federal Workplace Relations Act 1996.  As a 
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consequence, when bargaining for industrial instruments, the parties are restricted in their ability to orally 
negotiate effectively.  The federal Government has acknowledged the value of protective action for employees, 
unions and employers.  It is disappointing that this Labor Government has not seen fit to acknowledge this 
benefit.  This amendment would provide a form of protective action to employers and employees and ensure that 
the Industrial Relations Commission is the forum in which industrial disputes are resolved.  I intend to give 
members some examples of that when we resume.  

Sitting suspended from 3.45 to 4.00 pm 

Hon DEE MARGETTS:  Before the suspension I undertook to provide an example of the application of this 
provision to support my claim that this amendment is necessary.  I can provide many examples, but I will use 
just one to demonstrate my point.  Earlier this year, the workers of Dependable Roofing, a roof plumbing 
company, took action because their employer had not paid their wages.  The employees had faced a raft of other 
problems, including poor safety conditions, threats of sacking if they complained about anything, failure to allow 
rostered days off in breach of the award and a continuing push to call employees “subcontractors”.  That was 
important, because doing so avoided the requirement to pay payroll tax and award entitlements.  After being on 
strike for one day, the manager sacked the entire work force.  The protest was legitimate given that the workers 
had not been paid, but they were sacked for their trouble.  In addition, the company management sent a letter to 
all employees informing them that the company intended to sue them for its losses.  The manager telephoned 
workers at home and threatened to take their homes.  That is not an isolated example, but it demonstrates what 
can happen.  Most people would agree that it was appropriate for those workers to take industrial action.  People 
who support employment contracts would have to admit that the company’s failure to pay wages would 
constitute a breach of contract.  There must be a point at which industrial action is protected and at which it will 
not attract a civil penalty.  People who take industrial action are already penalised because they forgo wages and 
so on.  The ability to resort to civil action should not apply if the grounds for taking industrial action are 
legitimate.  Of course, the action need not be a strike; it could involve work to rule, overtime bans and so on.   

Under the federal industrial relations system, if workers took industrial action, even for one minute of one day, 
they were docked a day’s pay.  I recall during my time as a senator being asked whether my staff attended a stop-
work meeting.  I refused to say and pointed out that, if they had, they did so as part of their job.  I was not about 
to have my staff punished for attending a stop-work meeting.  Intimidation was built into the federal Act.   

We must establish in what circumstances the Government believes industrial action is acceptable.  The minister 
has said that industrial action is not acceptable during the good faith bargaining stage.  If my understanding of 
the minister’s words is not correct, he can clarify the situation.  In what circumstances is industrial action 
protected by this Government?  Does it believe that an employer or employee should be able to take out an 
injunction or a writ against workers for taking industrial action, no matter what form it takes?  Does the minister 
believe the civil courts or the Industrial Relations Commission should deal with industrial action?  The Greens 
(WA) believe the Industrial Relations Commission is best placed to make those decisions, not a civil court.  That 
point needs to be clarified.  

Hon N.D. GRIFFITHS:  The Government opposes the amendment.  Wherever possible, matters relating to 
industrial relations should be sorted out between the parties.  If appropriate, the good offices of the commission 
can be employed.  That would engender a better industrial relations climate than would otherwise be the case.  
Having said that, a variety of remedies can be used to resolve industrial action for the benefit of employers and 
employees.   

Hon BRUCE DONALDSON:  I was busy looking very closely at the amendments and I heard a very glib 
overview of the reason for this new clause.  The member did not tell the real story; that is, the effect of these two 
new clauses in an industrial dispute.  It is offensive when a proposed new clause moves away from the standards 
we have come to expect in society, and from the protection of employers and employees.  The proposed new 
sections would have created a situation of anarchy within the workplace.  I am pleased that the Government does 
not support Hon Dee Margett’s amendment, because they make the people who drafted the draconian Bill - 
together with Kevin Reynolds, a union heavyweight - look like Mother Theresa.  I am pleased that the Labor 
Party has walked away from such an amendment, because the real effects will be different from those presented 
to the committee by the honourable member.  Hon Dee Margett’s proposed new sections are the most dangerous 
I have ever seen.  Day after day we have witnessed the directions handed down by Unions WA to Hon Dee 
Margetts.  I keeping asking myself why Hon Dee Margetts has suddenly latched onto Unions WA when her 
party prides itself on its independence.  I am pleased to see that the Government has knocked back every 
amendment proposed by Hon Dee Margetts.  Her amendments will not be supported by any member.  I have 
tried to establish whether there has been a psychological balance.  Perhaps, as the Leader of the Opposition 
stated, an arrangement was made between Hon Dee Margetts, the Greens (WA) and Unions WA to make the 
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Labor Party look really good.  Someone recently dubbed the Greens (WA) as the watermelon of our political 
climate; that is, green on the outside and red in the middle.   

The most important issue that has come to light is the power of the unions.  There is a price for thirty pieces of 
silver.  During the debate on the three major Bills that have come before the Chamber this session, I stated that 
each piece of silver is worth $11 000.  The union has great power over the parliamentary Labor Party.  Indeed, it 
has a 60 per cent say in candidate endorsements, and we have all noticed the respect that has been paid to the 
unions by members of the Labor Party and the Greens as they troop over to the Mafia, which is directing the 
traffic.  I am pleased that the minister and his Government were too ashamed to have anything to do with the 
new sections proposed by Hon Dee Margetts, and with the other amendments put forward by the Greens (WA).  
It is sad that the Western Australian electors were duped by a so-called “you beaut” independent party, which 
claimed to keep the Government accountable.  The Greens did not use the slogan “keep the bastards honest” 
because they did not want to be associated with the Australian Democrats.  The Greens have managed only to 
become a part of a Labor coalition, and this is on public record.  We can see where members fit in the political 
spectrum.   

I vigorously oppose the proposed new sections.  I support Hon Ray Halligan in condemning them, but they will 
probably come back in the second wave.  I have no doubt that Unions WA will threaten the Labor Party by 
saying that if it does not include all Hon Dee Margetts’ draconian and anarchist-type proposals in the industrial 
relations arena, it will take away its funding.  The second wave is coming.  I have no doubt that Hon Dee 
Margetts will become a member of the Labor Party before the next State election.  Given that the Greens have 
espoused the rights of people and the freedom of association, I am amazed that they have taken up the cudgels 
and made the Government look angelic.  However, the Government is not angelic, and I urge members not to get 
too carried away.  I did not say that Hon Nick Griffiths looks like Mother Teresa.   

Hon N.D. Griffiths: I was getting worried about you.   

Hon BRUCE DONALDSON:  I assure the member he is quite safe.   

Hon Ljiljanna Ravlich:  I am sure Mr Reynolds will be pleased.   

Hon BRUCE DONALDSON:  He will be pleased to hear that someone is a bigger thug than he is.  The situation 
is unbelievable.   

Hon PETER FOSS:  I have formally described the Greens (WA) as a party of Marxists and Leninists.  However, 
the term “Trotskyists” may be more appropriate, because the new sections they have proposed are real beauties.  
I suppose one should be grateful for small mercies.  For example, proposed new section 84AA states that an 
organisation or person is not civilly liable.  That is a good start.  The word “civilly” could have been left out.  It 
could have been that an organisation or person would not be liable civilly or criminally.  The wording in 
proposed section 84AA(1) is restrained.  Proposed subsection (2) goes even further, because it states that if an 
organisation or person commits an offence, and a cause of action arises from the conviction of that offence, that 
also does not apply.  Indeed, that is a small mercy.  The proposed new sections are quite extraordinary.  Were it 
not for proposed subsection (2), a person could do almost anything to anybody, and, although he might have to 
go to jail for the offence, he would not have to pay damages to the person he hurt.  Proposed new section 
84AA(1) states that a person or organisation is not liable for any loss or injury; the inclusion of injury takes the 
cake.  Therefore, a person can have his leg broken, his head smashed - he may even die - but unions will not be 
held responsible even if they are negligent or reckless.  If a person dies - tough!  If we are lucky, it may be 
considered that they have committed an offence.  However, the Government would have to prosecute, and that 
might prove to be difficult.  We all recall the J.J. O’Connor case, which involved a clear case of extortion.  What 
happened?  The Labor Attorney General could not have one of his worthies prosecuted.  A nolle proseuqi was 
entered.  Under that wonderful and generous exception, and with a Labor Attorney General - if we are to go by 
the actions of previous Labor Attorney Generals - we will probably find that the person cannot be prosecuted.  If 
that person cannot be prosecuted, even if it is a criminal act, that person cannot be sued.  What a generous 
provision this is!  It even recognises that the unions could carry out a criminal act.  There are a few little 
exceptions under those circumstances.  This is a sort of reverse secondary boycott provision, because secondary 
boycotts are a form of outrageous extortion.  If a person quarrelled with an employer, he would damage 
everybody else by cutting off the employer with whom he had a dispute.   

This amendment makes it quite clear that no matter what a person does, he cannot be sued.  I happen to think 
that a person cannot be sued unless he has committed some civil wrong.  A person cannot be sued just because 
someone feels like suing him because he has suffered injury, damage or loss and thinks that the other person 
should pay for it.  A person can be sued only if he has committed a wrong under the laws of the State of Western 
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Australia.  That person must have committed a tort, breached a contract or interfered with a contract in a way 
that constitutes a tort - that is perfectly fair.  Civil law reasonably says that if a person is going to do that sort of 
thing, he should pay for it.  If a person injures another person, he should pay for it.  However, this provision 
would give immunity to people engaged in industrial action.  Industrial action is interpreted in section 7 of the 
Industrial Relations Act as -  

. . . any act, omission, or circumstance done, effected, or brought about by an organization or employer 
or employee or by any other person for the purpose, or in the opinion of the Commission for the 
purpose, of compelling an employer or an employee or an organization to accept any terms or 
conditions of employment or to enforce compliance with any demand relating to employment not 
including an application made under this Act;  

As long as a person keeps that in mind, he can do whatever he likes.  Even if he commits an offence, he must be 
convicted under a criminal standard of proof before he can be sued.  Wow!  That sounds like a pretty good recipe 
for anarchy.  Why not just throw out the laws?  Why have a society in which one group can do anything it likes?  
It can forget the law!  It might even be able to safely forget the criminal law!  Not only might it be difficult to 
prosecute that group, but also private action could not be taken!  Members should listen to this.  Even if it is a 
criminal act, proposed section 84AB will not apply.  Proposed subsection (1) states -  

No Court or Judge is to issue any writ or order directed to an organization or person requiring that 
organization or person - 

(a) to refrain from taking industrial action . . .  

(b) to cease industrial action . . .  

(c) to limit the type or extent of industrial action . . .  

(d) not to renew industrial action on the same or related matter without leave of the Court or 
Judge. 

An injunction cannot be given.  That does not have the exception of the previous proposed section.  If a criminal 
act has caused injury, damage or loss, the judge will have to say that he cannot help the person who has suffered 
that injury, damage or loss.  The judge cannot do a thing.  He would tell that person to wait until the Attorney 
General prosecutes the offender, after which the person could sue.  That sounds pretty good.  We will have a 
society in which unions will run rampant.  Judges will not be able to control them.  People will not be able to 
prevent themselves from being injured.  This comes from the party that supposedly supports the rule of law and 
does not normally like getting rid of judicial supervision. 

Hon Derrick Tomlinson:  It sounds like a Mugabe law to me.  

Hon PETER FOSS:  It is now.  That was a good analogy by Hon Derrick Tomlinson.  It was an excellent 
example.  If the circumstances that are taking place in Zimbabwe were to take place here, and the people could 
say they were doing it because they did not like an employer, all those actions would be excused.  An injunction 
could not be sought; it could not be stopped.  At best, a person might be able to sue after someone had been 
prosecuted and convicted beyond all reasonable doubt.  If the criminal action were so bad that it was not a 
summary offence but an indictable offence, he would need to be certain that the Attorney General did not nolle 
prosequi.  That is the guarantee of the rule of law and protection of subjects!  There is no protection from the 
courts and a person cannot even be sued unless the Attorney General provides his support.  Wow!  That is a 
frightening scenario of what might happen if this amendment were passed.   

I am surprised that the Greens (WA) have not picked that up.  The Greens are very good at criticising everybody 
else’s legislation and pointing out draconian circumstances.  I am not at all surprised that, with his background, 
Hon Nick Griffiths spent very little time saying what I think needed to be said; that is, that the Government will 
not support this amendment.  I think he has got the point that the Opposition will not support it either.  The 
Greens are a Marxist, Leninist, Trotskyite party that happened to pick up the latest fad to appeal to the masses 
and make them seem respectable.  This amendment proves it.  They are Trotskyites.  The party’s name, the 
Greens (WA), is purely to make it respectable to people in the community who happen to support the idea of 
looking after the environment.  Scratch them and the red shows.  

Hon FRANK HOUGH:  The two previous speakers have stolen my thunder.  They put the argument that I was 
going to put perfectly.  Hon Bruce Donaldson and Hon Peter Foss have covered the debate on the amendment, 
which would insert two new sections.  Small business would roll over in its grave if it were aware of these 
particular amendments.  This amendment follows the amendments that have been put forward by the Greens 
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over the past two or three weeks.  I listened to Hon Peter Foss’s comments about the Greens being the 
environmental party.  In fact, it is not.  The voters should be brought to the realisation of what the Greens are 
really about.  The amendments that the Greens have put forward over the past two or three weeks have been 
abhorrent and totally and utterly unacceptable.  It makes one wonder where they get these amendments.  Most of 
the amendments have been offensive.  One Nation is totally and utterly opposed to this amendment.  I used the 
term “Trotsky” in my last speech to describe the Greens; they are not environmentalists.  That is a fantastic, 
flashy facade that the Greens have used, like the masked warriors.  It will be only a matter of time before the 
public begins to see the Greens for what they really are.  The Greens will unmask, and the third wave will say 
goodbye to them in three years.  When that happens, we will not have to put up with this rubbish.  

Hon DEE MARGETTS:  Of all the names that members of the Greens (WA) have been called, I like anarchist.  
People often threw the word anarchist at former Senator Christabel Chamarette and me.  We smiled and said 
thank you, because the true meaning of anarchy is to return decision-making power to the people the decisions 
most affect.  It is all about power to the community - people power.  The real meaning of anarchy involves those 
things that are admired in other countries when people power occurs. 

The important issue we are debating today is whether, or at what stage, it can be said that industrial action is not 
illegal.  The point of this amendment is to bring about that discussion; to ask what the point is at which this 
Government will admit or concede that industrial action is not illegal.  At what point does the Government say 
that it is not open for writs to be taken out for civil action for liability resulting from the illegality of the action?  
The point of this amendment is to challenge this Government to tell us the point at which it concedes that 
industrial action is not, or should not be, illegal.  This argument should not be swept under the carpet.  The 
Government should not go to the international community and say that Western Australia will be internationally 
competitive because there is nothing in the law that enables people to legally take industrial action.  I have no 
doubt that sometimes, when some representatives of the Western Australian Government have gone to other 
countries, they have used those arguments - Western Australia is in the process of changing its industrial 
relations system, and there is no such thing as protected industrial action.  Potentially, civil writs for liability can 
be taken out.  The answer I have not had from this minister and this Government is, when can we tell ordinary 
working people that, no matter what might happen in their work place, taking industrial action is not illegal and 
will not mean that they can be sued, even if their industrial action is totally justified.  

New clause put and negatived. 

New clause 140 - 

Hon RAY HALLIGAN:  I move - 

Page 155, after line 22 - To insert the following new clause - 

140. Section 29AB inserted 
After Section 29 the following section is inserted - 

29AB. Unmeritorious or speculative proceedings 

(1) In this section - 

“adviser” means: 

(a) a person engaged for fee or reward to represent an 
applicant or a respondent in an unfair dismissal 
application; or 

(b) a person who is an employee, official or agent of a 
registered organisation of employees and who represents 
an applicant or respondent in an unfair dismissal 
application in that capacity; 

“encourage, in relation to a course of action”, means the 
promotion of that course of action as distinct from a failure 
to dissuade from that course of action; 

“unfair dismissal application” means an application for relief 
under section 23A by an employee whose employment has 
been terminated, on the ground, or on the grounds that 
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include the ground, that the termination was harsh, 
oppressive or unfair. 

(2) (a) An adviser must not encourage an employee to make or 
pursue an unfair dismissal application if, on the facts that 
have been disclosed or that ought reasonably to have been 
apparent to the adviser, the adviser should have been, or 
should have become, aware that there was no reasonable 
prospect of success in respect of the application; 

(b) an adviser must not encourage an employer to continue to 
oppose an unfair dismissal application if, on the facts that 
have been disclosed or that ought reasonably to have been 
apparent to the adviser, the adviser should have been, or 
should have become, aware that there was no reasonable 
prospect of the respondent defending the action. 

Penalty: $10 000 

(3) (a) An application may be made to the Industrial Magistrate’s 
Court for an order in respect of a contravention of 
section 29AB(2); 

(b) the application may be made by - 

(i) the applicant in respect of an unfair dismissal 
application; or 

(ii) a respondent to such an application; or 

(iii) the Minister; or 

(iv) the Registrar; or 

(v) an organisation of employees or employers that 
represented a party in proceedings at first instance 
of the unfair dismissal application; 

(c) an application under this section for an order in respect of 
a contravention of section 29AB(2) may only be made 
after the relevant unfair termination application has been 
determined, dismissed or discontinued; 

(d) nothing in this Section implies that, for the purposes of an 
application under this section, the law relating to legal 
professional privilege is abrogated, or in any way affected. 

(4) In any proceedings for an order in respect of a contravention of 
section 29AB(2) in respect of an unfair dismissal application, the 
Court must not determine that there was no reasonable prospect of 
success in respect of the application or no reasonable prospect of 
the respondent defending the action unless it has had regard to the 
outcome of the application before the Commission. 

This amendment is similar to provisions in the federal legislation, and places a duty on those persons engaged for 
a fee or reward to represent an applicant or respondent in an unfair dismissal application.  That duty will mean 
that advisers cannot just promote a course of action; they must ensure that they provide proper advice on any 
application that has been referred.  The proposed new section also includes a penalty.  

Hon N.D. GRIFFITHS:  I note what Hon Ray Halligan has said.  This issue was debated in the course of dealing 
with another part of the Bill.  Hon Ray Halligan has echoed and summarised the matters he raised in that debate, 
and I stand by what I said earlier.  

New clause put and a division taken with the following result - 
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Ayes (16) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Barbara Scott 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 

Noes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

New clause thus negatived. 

Schedule 1 - 
The CHAIRMAN:  The Minister for Racing and Gaming has a number of amendments listed in his name, all of 
which apply to schedule 1.  The minister might wish to make a case to move all the amendments as one.  It is up 
to the minister to make the case, and the Committee must agree.  
Hon N.D. GRIFFITHS:  I have had the opportunity of conferring with Hon Ray Halligan and Hon Murray 
Criddle about this. 

The current arrangement will be affected, because the commission has adjusted the minimum adult weekly 
award.  The new arrangement is due to take effect in August.  The amendments take account of the period 
between that time and when the commission is envisaged to exercise it jurisdiction under section 51F.  That 
section deals with the setting of minimum weekly rates of pay by the commission.  There will be an anomaly, 
and matters will be out of date.  The proposed amendments to the schedule will deal with that so that the 
adjustments can be made to what the rate may be at any particular time, rather than specifying an amount.  I 
move - 

Page 218, line 9 - To delete “for” and insert instead - 

applicable at a particular time to 

Page 218, line 10 - To delete “$413.40” and insert instead - 

the rate for the minimum adult weekly award wage for employees who have reached 21 years 
of age and who are not apprentices or trainees, as provided for in the General Order made 
under section 51(2) of the Industrial Relations Act 1979 that is in effect at that time 

Page 218, line 13 - To delete “for” and insert instead - 

applicable at a particular time to 

Page 218, line 15 - To delete “as” and insert instead “the percentage,”. 

Page 218, line 16 - To insert after “Table” - 

of the rate referred to in clause 2 in effect at that time, rounded up to the nearest 10 cents 

Page 218, after line 17, in the Table - To delete “Rate($)” and insert instead - 

Percentage of 21 year old rate 
Page 218, after line 17, in the Table - To delete “372.10” and insert instead “90%”. 

Page 218, after line 17, in the Table - To delete “330.80” and insert instead “80%”. 

Page 218, after line 17, in the Table - To delete “289.40” and insert instead “70%”. 

Page 218, after line 17, in the Table - To delete “248.10” and insert instead “60%”. 

Page 218, after line 17, in the Table - To delete “206.70” and insert instead “ 50%”. 

Page 218, after line 17, in the Table - To delete “165.40” and insert instead “40%” . 
Amendments put and passed.   
Schedule 1, as amended, put and passed.   
Title put and passed.   
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Bill reported, with amendments. 
Hon N.D. GRIFFITHS:  I seek the leave of the House to move that the report be adopted at this day’s sitting.   

Leave denied.  
 


